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23-95-106. Information for individuals. é , Do
! q 261
Every participating insurer and sgent shall provide to any person E yidort
: seeking the insurance available in each plan information about the i P
' services prescribed in the plamn, including full information on the f o o1
! requirements and procedurer for obtaining insurance under the plan. : lifa
: Guats
| this -
g History. Acts 1987, No. 895, § 7. phus =
i ' ‘ Agt i
! 23-95-107, No liability in creating plan. ] healt!
) afiecs
[ There shall ba no liability on the part of and no cause of action shall a provs
¥ arise against the Insurence Comimissioner, bip or her representatives, 0001
i or any plan, its participants, or its employees for any good faith action : foum:
: taken by ther in the performance of their powers and duties in creating Gene
any plan pursuant to this chapter.
History. Acts 1987, No. 886, § 8. . 93¢
23-95-108, Rules and regulations. e
The Insurance Commiggioner ghall have the anthority to promulgate N
rules and regulations necessaxy to effectuate the purpose of this * o
chapter. s
History. Acts 1987, No. 896, § 9. v
CHAPTER 96 | i
[hiie
AREKANSAS LIFE AND HEALTH INSURANCE ""i“‘:
\ GUARANTY ASSOCIATION ACT 1 be
BECTION. SECTION. tl: :‘
23-96-101. Title, 23-86-118. Authority of association when ‘
23-96-10%, Purpose. proceeding under § 23-98- Ja
23-596-108. Construction — Applicability. 117 or § 28-96-112. : of
28-86-104. Definitivns. 28-96-114. Limbility for benefits — As- oy
23-96-105. Advertisement of association gignoment or subrogation of N
act in inspurence saleg — rights.
Notics to policy owners. 23-96-115. Amsessments — Tax credits. e
23-88-106. Scops of chapter. £8-96-118. Plan of operation. , o
23-96-107. Coverags. 23-96-117. Detection snd preveniion of
23+-96-108. Immunity. insolvencies or impedr- g
23-96-109. Creation of the mesociation — ments, =
Expmination — Anpualve-  23-98-118. Duties and powers of the com-
port — Tax exemption — MIBHIONSY. | )
Bosrd of directors. 23-96-119. Distributions of ownership z
28-96-110. Powers and duties of associa- rights.
tion- 28-96-120. Payment of promiums, -
23-96-111. Impeired insurers. 28-96-121. Reissuance of terminated cov- ‘.
23-96-112. Inaclvent insurers. erage. -
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173 LIFE, HEALTH INSURANCE GUARANTY ABSN

Bffective Dates, Acts 1989, Na. 444,
5 26: Mar. 9, 1989 Emergency clauge pro-
vided: “It is hereby found and determined
by the General Assembly that the carrent
insurance laws of this Btate sg to protec-
tion of Arkanses policyholders of ingolvent
life end dipebility insuwrers are inade-
quate, and that the immediate passage of
this Act is necessary. Therefora, an gmer-
gency i heyeby declared to exist, and this
Act being necessary for the public peaca,
health and safety shall be in full fores and
effect from end after its passage and ap-
proval,”

Acts 2001, No 1603, § 66: Apr 13,
2001. Emergency cleunse provided: “It is
found and determined by the Bighty-third
Genersl Assernbly that the texm disability

23-96-101. Title.

B3013712174

23-96-103

jneurance is obselete in the insurance
ipdustry end should be updated to the
ugage of sccident and health insurance to
conform with mnatiomal industry stan-
dards. Therefore, an emerpency is de-
clared 1o exist and this act being immedi-
ately nacessary for the preservation of the
public peace, health and safety shall be-
come effective on the date of ite approval
by the govermor If the hill in neither
approved nor vetoed by the Governor, it
shall become effective on the expiration of
the perind of time during which the Gov-
ernox may veto the bill. If the hill is vetoed
by the Governor and the vete is over-
ridden, it shall become effective en the
date the last house overrides the veto.”

This chapter shall be known and cited as the “Arkansas Life and
Health Insurance Guaranty Association Act”.

History, Acts 1988, No. 444, § 1; 1997,
No. 850, § 1; 2001, No. 1603, § 46.

Amendments, The 2001 amendment

23-96-102. Purpose,

substituted “Health” for “Disability” in the
introductory langusge.

A, The purpose of this chapter is to protect, subject to certain

A e e e A T — o % L : :
T L T S e e e : % T =

limitations, the persona specified in § 23-96-107(A) against failure in

the performance of contractual obligations under life and mccident and

heslth insurance policies and annuity contracts gpecified in § 23-96- il

107(B) because of the impairment or inselvency of thie member naurer g

that issued the policies or contracts. ! ‘
1en B. To provide this protection, an association of insurers is created to
98- pay benefits and to continue coverages as limited herein, and members
As. of the association are subject to assessiment to provide funds to carry
s of out the purpose of this chapter.

; History. Acts 1989, Na, 444, § Z; 1897,
Ne. 950, § 1; 2001, No. 1603, § 47.
of Amendments. The 2001 amendment,
air-

in (4), substituted. “accident and heslth”
for “Gissbility.”

23.96-108. Construction — Applicability.

-
. A. Thig chapter shall be construed to effect the purpose under
bip § 23-96-102.
B. Nothing in this chapter shall be construed to reduce the liability
ov- for vopaid assessments of the insureds of an impaired or insolvent
{nsurer operating under a plan with assessment liability.
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23-96-104 PUBLIC UTILITIES AND REQULATED INDUSTRIES 174

History. Acts 1989, No, 444, §§ 4, 14,
20; 1997, No. 850, § 1.

23-96-104. Definitions.

As uged in this chapter:

A. “Account” means any of the two (2) accounts created under
& 23.96-109.

B. “Association” means the Arkanses Life and Health Insurance
Guaranty Association created under § 28-96-109.

C. “Authorized assessment” or the term “authorized” when used in
the context of assessments means a resolution by the board of directors
has been passed whereby an assessment will be called immediately or
in the future from member insurers for a specified amount. An assegs-
ment is authorized when the resolution is pessed.

D. “Benefit plan” means a specific employee, union, or sgsociation of
natural persons benefit plan,

E. “Called assessment” or the term “cailed” when used in the context
of apsespments means that a notice hag been issued by the Association
to member insurers requiring that an authorized assessment be paid
within the time frame set forth within the notice. An authorized
assessment becomes a called assessment when notice is mailed by the
Association to member inrurers.

B “Commissioner” means the Insurance Commissioner of thia state.

G. “Contractual obligations” means any obligation under a policy or
contract or certificate under a group policy or contract, or portion
thereof for which coverage is provided under § 23-96-107.

H. “Covered policy” or “covered contract” means any policy or con-
tract or portion of a policy or contract for which coverage is provided
under § 23-96-107.

I. “Bxtra-contractual claimg” shall include, for example, claims re-
lating to bad faith in the payment of claims, punitive or exemplary
damages, ox ettorney’s fees and costs.

J. “Impaired insurex” means a member insurer which, after March 9,
1989, is not an insolvent imsurer and is placed under an order of
rehabilitation or conservation by a court of competent jurisdiction.

K. “Insolvent insurer” means a member ingurer which, after March
9, 1989, is placed under an order of liguidation by a court of competent
jurisdiction with a finding of insolvency.

L. “Member insurer” means any insurer licensed or which holda a
certificate of authority to transact in this state any kind of insurance for
which coverage i3 provided under § 23-96-107, and includes any
insurer whose license or certificate of authority in this state may have
been suspended, revoked, not renewed, or voluntarily withdrawn, but
does not inclhide:

(1) A hospital or medical service organization, whether profit or
nonproft;

(2) A health maintenance organization;

{3) A fraternal benefit society,;
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175 LIFE, HEALTH INSURANCE GUARANTY ASEN 23-96-1.04

{(4) A mandatory state pooling plan;

{5) A burial association;

(6) An insurance exchange;

(1) Prepaid funersal trusts;

(8) An organizetion which has a cerfificate or license limited to the
issuance of charitable gift annuities; or

(9) Any entity similar to any of the above.

M. “Moody’s Corporste Bond Yield Average” means the Monthly
. Average Corporates as published by Moody's Investors Sexvice, Ine., or
any succesgor thereto.

N. “Owner” of a policy or contract and “policy owner” and “contract
owner” means the person who is identified as the legal owner under the
, terms of the policy or contract or who is otherwise vested with legal title

to the policy or contract through s valid agsignment completed in
accordance with the terms of the policy or contract and properly
recorded ms the owner on the books of the insurer. The terms “ownex”,
“contract ownex”, and “policy owner” do not include persons with a mere
beneficial interest in a policy or contract.
0.(1) “Person” means any individual, corporation, Hmited liability
compaiy, partnership, association, governmental body or entity, or
voluntary organpization.

(2) It is the intent of tlie General Assembly that “person” shall
include s claimant or beneficiary who is receiving annuity benefits as
provided in §§ 11-9-210 and 23-96-114(B) and ().

P. “Plan sponsor” means:

(1) The employer in the case of a benefit plan established or
maintained by a single employer;

(2) The employee organization in the case of a benefit plan estab-
lished or maintrined by an employee organization; or

(3) In a case of & benefit plan establiched or mainteived by two (2)

or more employers or jointly by one (1) ox more ernployers and one (1)
or more employee organizations, the association, commitiee, joint
board of trustees, or other similar group of representatives of the
parties who establish or maintain the bexefit plan.
Q.(1) “Premiums” mesns amounts or comsiderations (by whataver
name called) received on covered policies ox contracts less returned
premiums, considerations, and deposits and less dividends and
experience credits.

(2¥2) “Premiums” does not include amounts or considerations
received for any policies or contracts or for the portions of policies or
contracts for which coverage is not provided under § 23-96-106,
except that assessable premium shall not be reduced on account of
§ 28-96-106(AX3), relating to interest limitations and § 25-96-
114(AX2), relating to limitations with respect to one (1) individual,
one (1) participant, and one (1) contract ownper.

(b) Provided, “premiums” shall not include:

(i) Any premiums in excess of one million dollars ($1,000,000) on
an unallocated annuity coniract not issued under a govermmental

il
|

]

t

! i
1.1 ¥ vl
gt e

08/18/05 THU 09:53 [TX/RX NO 8351'.{}] @o



AUG-T8-2005 THU 09:52 AM  LIGHOTION DIVISION
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retirement benefit plan (or its trustee) established under sections
401(k), 403(b), or 457 of the United States Internal Revenue Code; or

BA013TI2774

177

arder that

whichever
(i7) With respect to multiple non-group policies of life insurance which in i
owned by one (1) owner, whether the policy owner is sn individual, prineipal ¢

firm, corporation, or other person, and whether the persons insured

(1) residen

are officers, managers, employees, or other persons, premiums in possession
JasE excess of one million dollars ($1,000,000) with respect to these similar to
i policies oxr contracts, regardless of the number of policies or contracts residents
i held by the owner. or contiac
e R.(1) “Principal place of business” of a plan sponsor or a person other U 5o
e than a natural person means the single state in which the natural order to
e persons who establish policy for the direction, control, and coordina- payment :
[ tion of the operations of the entity as a whole primarily exercise that or ‘Jf‘EE}"‘ '
A function, determined by the Association in ils reasonable judgment v ?ﬁ‘j‘
- JRSs by considering the following factors: 2 Ufuff:“
i (a) The state in which the primary executive and adminigtrative W, TR
R i1 ¢ headquarters of the entity is located; for the a:
Hikbg (b) The state in which the principal office of the chief executive an‘ia.(}}f}@
g il officer of the entity is located; AL
it (c) The state in which the board of directors (or similar governing 933“1’ i
- person or persons) of the entity conducts the majority of ita meetings; Laan lfl
ey (d) The state in which the executive or management committee of m’( o }
- Hllees the board of directors (or similar governing person or persons) of the . -
it entity conducts the mejority of its meetings; wnui
g (e) The state from which the management of the overall operations annu
1l of the entity is directed; and _ History
s (f) In the case of a benefit plan sponsored by affiliated companies No. 651, 8
i comprising a consolidated corporation, the state in which the holding 1604, §§ -
s company or controlling affiliate has its principal place of business as Amen
Wi - determined using the above factora. Fowever, in the case of a plan b;'ng:f":
gl sponsor, if more than fifty percent (50%) of the participants in the Comtt, a0
1l ¢ benefit plan are employed in a gingle state, that state shall be deemed in (W
HERE to be the principal place of business of the plan sponsor.
; (2) The principal place of business of a plan sponsor of a benefit 23-96-1
Gt plan described in Subsection (P)(3) of this section shall be deemed to
_;1-%;; be the principal place of business of the agscciation, committee, joint N
R board of trustees or other similar group of representatives of the AT
Tk partiss who establish or maintain the benefit plan that, in liew of & shall 1
It i specific or clear designation of a principal place of business, shall be or caus
NN deemed to be the principal place of business of the employer or circulal
s employee organization that has the largest investment in the benefit other p
. I'B i plan in guestion. or post:
! }f * : S. “Receivership court” means the court in the insolvent or impaired way,
i I ! insurer’s state having jurisdiction over the conservation, rehabilitation, which
ot or liguidation of the insurer. Guare
W T. “Resident” means 2 person to whom a contractusl obligation is ment !
i % owed and who resides in this state on the date of entry of a court order i cot
i | " that determines a member ingurer to be an impaired insurer or a court adopt
3 ;;l i lE
b
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177 LIFE, HEALTH INSURANCE GUARANTY ASS'N 23-96-105

order that determines a member insurer to be an insolvent ingurer,
whichever ocours first. A person may be & resident of only one (1) state,
which in the case of a person other than a natural person shall be its
principal place of business. Citizens of the United States that are either
() residents of foreign countries, or (ii) residents of United States
possessions, territories, or protectorates that do not have an asgociation
similar fo the Association created by this chapter shall be deemed
residents of the state of domicile of the insurer that issued the policies
or contracts.

U. “Structured settlement annuity” means an annuwity purchased in
order to fund periodic payments for = plaintiff or other cleimant in
payment for or with respect to personel injury suffered by the plaintiff
or other claimant.

V. “State” means a state, the District of Columbia, Puerto Rico, and
a United States possession, territory, or proteciorate.

W. “Bupplemental contract” means a written agreement entered into
for the distribution of proceeds under life, an accident and health, or
an annuity policy or contract.

Z.(1) “Unallocated avnuity contract” mesng an annuity contract or

group annuity certificate which is not issued to snd owned by an

individual, except to the extent of any annuity benefits guaranteed to
an individual by an insurer under such contract or certificate.
(2) It iz the intent of the (leneral Assembly that an annuity

contract as provided for in § 11-9-210, shall not be an “unallpeated
annuity contract”.

History. Acts 1989, No. 444, § 5; 1991, The 2001 amendment by No. 1604 io-
No. 651, § 2;1997, No. 950,8 1; 2001, No. serted {L.)(8) and made related changos

1603, §§ 48, 49; 2001, No. 1604, § 119. 0.5, Code. Sactions 4010s), 403(h) and
Amendments, _The 2001 amendmta}lt 457 of the United States Internal Revenue
by No. 1608 substituted “Health” for "Dis- Code, referred to in this section, are codi-

ability” in (B); and substituted “an acci- fed ns 26 U.8.C §¢ 401(k), 403(b) and

denf‘:wr and heaelth, or an" for “disability or” 457, respectively.
in (W).

23-96-105. Advertisement of association act in insurance sales
— Notice to policy owners.

A. Neo person, including an insurer, agent, or affiliate of an insurer
shall male, publish, disseminate, cireulate, or place before the public,
or cause, directly ox indirectly, to be made, published, disseminated,
circulated, or placed before the public, in any newspaper, magazine, ox
other publication, or in the form of a notice, circular, pamphlet, letter,
or poster, or over any radio station or television station, or in any other
way, any advertisement, announcement, or statement, written or oral,
which uses the existence of the Arkansas Life and Health Iosurance
Guaranty Association for the purpose of sales, solivitation, or induce-
ment to purchase any form of insurance covered by this chapter, except
in conformity with the rules and regulations of the commissioner. Tn
adopting such rules and regulations, the commisgioner, in consultation
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45-96-106 PUBLIC UTILITIES AND REGULATED INDUSTRIES 178

with the board of directors of the Associgtion, shall take into consider-
ation the following factors: the need of the public to have confidence in
the financial soundness of insurance produets offered for sale in this
state, the financial integrity of member insurers doing business in this
state, and the role of the Association in serving as a pafety net for
policyowners, contract owners, insureds, and beneficiaries of impaired
or insolvent insurers in this state. Provided, however, that this section
shall niot apply to the Arkangas Life and Health Insurance Guaranty
Association or any other entity which does not sell or solicit insurance.
B.(1)a) Within one hundred eighty (180) days of March 9, 18989, the
Association shall prepare a summary document deseribing the gen-
eral purpose and current limitations of this chapter and complying
with subsection (C) of this section.

{b} This document shall be submitted to the commissioner for
approval.

(c) Sixty (60) days after receiving such approval, no insurer may
deliver a policy or contract described in § 23-96-107(B) to a policy or
confract owner unless the swmmary document is delivered to the
policy or conbract owner at the time of delivery of the policy or
contract except if § 23-96-107(C) applies.

{2)(s) The document should also be available upon request by a
policy owner.

(h) The distribution, delivery, or contents or interpretation of this
docuinent does not guarantee that either the policy or the contract or
the owner thereof is covered in the event of the impairment or
ingolvency of a member insurer.

(¢) The description document shall be revised by the Association as
amendments to this chapter may require.

(d) Failure to receive this document does not give the policy owner,
contract owner, certificate holder, ox ingured any greater rights than
those stated in this chapter.

C.(1) The document prepared under subgection (B) of this section
shall contain & clear and conspicuous disclaimer on its face.

(Z) The commisggioney shall establish the form and content of the
digclaimer.

(3) The diaclaimer shall:

(a) State the name and address of the Avkansas Life and Health
Insurance Gueranty Association and State Insurance Department;

(b) Prominently warn the policy or contract owner that the Arkan-
sas Life and Health Ingurance Guaranty Association may not cover
the policy or, if coverage is available, it will be subject to substantial
limitations, exclusions, and conditioned on continued residence in
thig state;

(c) State the types of policies for which guaranty fimds will provide
covergge;

(d) State that the ingurer and its agents are prohibited by law from
using the existence of the Arkansss Life and Health Insurance
Guaranty Asgociation for the purpose of sales, solicitation, or induce-
ment to purchase any form of insurance;
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179 LIFE, HEALTH INSURANCE GUARANTY ASS'N 23-96-106

(e) State that the policy or contract owner should not rely on
coverage under the Arkansas Life and Health Insurance Guaranty
Agpociation when selecting an insurer;

(f) Explain rights available and procedures for filing a cornplaint to
a violation of any provisions of this chapter; and

{(g) Provide other information as directed by the comumissioner
ineluding but not limited to, sources of information about financial
conditions of insurers provided that the inforration is not propri-
?tary and is subject to disclosure under that state’s public records

aw.

History. Acts 1989, No. 444, § 19; substituted "Health” for ‘“Disebility” in
1987, No. 950, § 1; 2001, No. 1603, §§ 50, (4), (O)BXe), (C)3)Db), (CUSHA) and
51. {CYaXe).

Amendments. The 2001 amendment

23-96-106. Scope of chapier.

A. This chapter shall not provide coverage for:

(1) A portion of a policy or contract not puaranteed by the insurer, or
under which the risk is borne by thre policy or contract owner;

(2) Aportion of a policy or contract of reinsurance, unless assumption
certificates have been isgued pursuant to the reinsurance policy or
contract;

(8) Apolicy or contract to the extent that the rate of interest on which
it is based, or the interest rate, crediting rate, or similar factor
determined by use of an index or other external reference stated in the
policy or contract employed in calculating returns or changes in value:

(a) Averaged over the period of four (4) years prior to the date on
which the member insurer becornes an impaired or insolvent insurer
under this chapter, whichever is earlier, exceeds a rate of interest
determined by subtracting two (2) percentage points from Moody’s

Corporate Bond Yield Average averaged for fthat same four-year

period or for such Iesser period if the policy or contract was issued less

than fowr (4) years before the merober insurer becomes an impaired
or insolvent insurer under this chapter, whichever is earlier; and

(b} On and after the date on which the Association becomes
obligated with respect to such policy or contract, exceeds the rate of
interest determined by subtracting three (3) percentage points from

Moody’s Corporate Bond Yield Average as most recently available;

(4) A portion of a poliey or confract isgued to a plan or program of an
employer, association, or other person to provide life, accident and
health, or annuity benefits to ity employees, members, or others to the
extent that such plan or program is self-funded or uninsured, including
but not Hmited to, benefits payable by an employer, association, or other
person under:

(a) A multiple employer welfare arrangement as defined in section
514 of the Employee Retirement Income Security Act of 1974, as
amended;

|

68/18/05 THU 09:53 [TX/RX NO 83101 (H)S!



AIG-16-2005 THU 09:53 AM  LIGHDATION DIvISIN

s = S = i i re—
i M e e S e 2

23-96-106 PUBLIC UTILITIES AND REGULATED INDUBTRIES 180

(b) A minimum premium group insurance plan;

(e) A stop-loss group insurance plan; or

(d) An administrative services only contract;

(5) A portion of & policy or contract to the extent that it provides for
dividends or experience rating credits, voting vights, or payment of any
fees or allowances to any person, ineluding the policy or contract owner,
in connection with the service to or adwministration of such policy or
contract;

(6) A policy or contract issued in this state by a member insurer at a
time when it was not licensed or did not have a certificate of authority
to issue such policy or contract in this state;

(7) An unallocated annuity contract issued o or in connection with a
benefit plan protected under the Pension Benefit Guaranty Corporation
regardleas of whether the Pension Benefit Guaranty Corporation has
yet become liable to make any payments with respect to the benefit
plan;

{8) A portion of an unaliocated annuity contract that is not owned by
a benefit plan (dirvectly or in trust) or a government lottery or issued to
a collective investment trust or similsr pooled fund offered by a bank or
other financial institution,

(9) Any policy or contract written on the mutual assessment plan or
stipulated premiwm plap prier to Janusry 1, 1968, for which no
statutory legal reserves are required;

(10) A portion of a pelicy or contract to the extent that the assess-
ments regquived by § 28-96-115 with respect to the policy or contract are
preempted by federal or state law;

(11) An obligation that does not arise under the express written
terms of the policy or contract issued by the insurer to the contract
owner or policy owner, including without limitation:

(a) Claims based on marketing materials;

{b) Claims based on side letters, riders, or cther documents that
were issued by the insurer without meeting applicable policy form
filing or approval requirements;

(c) Misrepresentations of or regarding policy benefits;

{(d) Extra-contractusl claims; or

(e) A claim for penalties or consequentiel or incidental damages;
and

(12) A contractual agreement that establishes the member insurer's
obligations to provide = book value accounting guaranty for defined
contribution benefit plan participants by reference to a portfolio of
assets that 1s owned by the benefit plan or its trustees, which in each
cage ie not an affiliate of the member insurer.

B. The protection provided by this chapter shall not apply where any
guaranty protection is provided to residents of this state by the laws of
the domiciliary state or jurisdiction of the impaired or ingolvent insurer
other than this state.
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181 LIFE, HEALTH INSURANCE GUARANTY ASSN 23-96-107

History, Acts 1989, No. 444, §§ 5, B; The 2001 amendment by No. 1604 re-
1997, Ne. 860, § 1; 2001, No. 1608, § 52, wrote {AX3).
2001, Ne. 1604, § 120 11.8. Code. Section 614 of the Employse
Amendments., The 2001 emendment Retirement Income Security Act of 1974,
by No. 1603 substituted “accident and referred toin this section, is codified as 20
health” for “disability” in (A)4). ‘ T1.8.0 § 1144,

23-96-107. Coverage.

A. This chapter shall provide coverage for the policies and contracts
‘ specified in subsection (B) of this section to:
i (1) Persons who, regardless of where they reside, except for nonres-
ident certificate holders umder group policies or contracts, are the
beneficinries, agsignees, or payees of the persons covered under para-
graph (2) of this subgection;

(2) Persons who are ownere of or certificate holders under such
policies or vontracts (other than unsllocated annuity contracts and
structured settlement annuities) and in each case who!

(a) Are residents; or

(b) Are notresidents, but only under gll of the following conditions:

() The insurer that issued the policies or contracts is domiciled in
this state;

(i1) The states in which the persons regide have associstions
similar to the association created by this chapter;

(iii) The persons are not eligible for coverage by an assoviation. in
any other state due to the fact that the insurer was not licensed in the
state at the time specified in the state’s gunaranty association law;
(3) For unallocated annuity contracts specified in subsection (B) of

this section, paragraphs (1) and (2) shall not apply, and this chapter
shall (except as provided in paragraphs (5) and (6) of this subsection)
provide coverage to:

(a) Persons who are the owners of the unsllocated annuity eon-
tracts if such contracts are issued to or in connection with a specific
benefit plan whose plan sponsor has its principal place of business in
this state; and

(b) Persong who are owners of unallocated annuity contracts
issued to or in connection with government lotteries if the owners are
residents;

(4) For structured settlement annuities specified in subsection (B} of
this section, paragraphs (1) end (2) shall not apply, and this chapter
shall (except as provided in paragraphs (5) and (6) of this subsection)
provide coverage to m person who is @ payee under a structured
settlement annuity (or beneficiary of a payee if the payee is deceased),
if the payee:

{(n) Is aresident, regardless of where the contraet owner resides, or

(b) Is not a resident, but only under both of the following condi-
tions:

(i)(I) The contract owner of the structured settlement annuity is a
resident, or
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(II) The contract owner of the structured settlement annuity is not
a resident, but the insurer that issued the mtruchured settlement
annuity is domiciled in this atate;

(III} The state in which the contract owner resides has an associ-
ation similar to the Association created by this chapter; and

(ii) Neither the payee (or beneficiary) nor the contract owner is
eligible for coverage by the association of the state in which the payee
or contract owner resides;

(5) This chapter shall not provide coverage for:

(a) A person who is a payee {or beneficiary) of a contract owner
resident of this state, if the payee (or beneficiary) is afforded any
coverage by the association of another state; or

(b} A pexson covered in parmgraph (A)3) of this section if any
coverage is provided by the sssociation of another state to such
Person;

(6) This chapter is intended to provide coverage to a person who is a
regident of this state and, in special circumstances, to s nonresident. In
order to avoid duplicate coverage, if a person who would otherwise
receive coverage under this chapter ia provided coverage under the laws
of any other state, the person shall not be provided eoverage under this
chapter. In determining the application of the provision of this para-
graph (A)6) in situations where a person could be covered by the
aggociation of more than one (1) state, whether as an owner, payee,
beneficiary, or assignee, this chapter shall be construed in conjunction
with other state laws to result in coverage by only one (1) association.

B. This chapter shall provide coverage to the persons specified in
subsection (A) for direct, nongroup life, accident and health, or annuity
policies or contracts, and supplemental contracts to any of these, for
certificates under direct group policies and contracts, and for unallo-
cated annuity contracts issued by member insurers, except as lmited
by this chapter. Annnity contracts and certificates under group snnuity
contracts include but are not limited to puaranteed investment con-
tracts, deposit administration confracts, unallocated funding agree-
ments, allocated funding agreements, structured settlement ennuities,
annuities issued to or in connection with government lotteries, and any
immediate or deferred annuity contracts.

C.(1) No ingurer or agent m=ay deliver a policy or contract deseribed
in subsection (B) of this section and excluded under § 23-96-106(A)(1)
from coverage under this chapter unless the insurer or agent, prior to or
at the time of delivery, gives the policy or contract holder a separate
written notice which clearly and conspicuously discloses that the policy
or contract is not covered by the Arkansas Life end Health Insurance
Guaranty Association.

(2) The commissioner shall by rule specify the form and content of
the notice.
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183 LIFE, HEALTH INSURANCE GUARANTY ASS'N 23-96-109

Histoxry, Acts 1989, No. 444, §§ 8, 19;  substituted “accident and heslth” for "dis-
; 1997, No. 950, § 1; 2001, No. 16083, §§ 53, ability” in {B); and substituted “Nealth® )
64.

for “Disability” in (C).
Amendments. The 2001 amendment

238-96-108. Immunity.

There shall be no liability en the part of and no cause of sction of any
nature shall sxise against any member insurer or its agents or employ-
eer, the Association or its mgents ar employees, mermbers of the bosrd of
directors, or the commissioner or his representatives for any action or
onuission by them in the performance of their powers and duties under
' this chapter. Such immunity shall extend to the participation in any

organization of one (1) or more other state associations of similar
purposes and to any such organization and its agents or employees.

History, Acts 1889, No 444, § 17,
1987, No. 850, § 1.

23-96-109, Creation of the association - Examination — Annual
report — Tax exemption — Board of directors.

A1) There is created a nonprofit legal eatity to be known as the
“Arkansas Life and Health Insurance Guaranty Association”, All mem-
ber ingurers shall be and remain members of the Association as a
condition of their authority to transact insurance in this state. The
Association shall perform its functions under the plan of operation
established and approved under § 28-96-116 and shall exercise its
powers through 2 board of directors established under subsection (B) of
thig section.

(2) The Association shall come under the immediate supervision of
the commissioner and shall be subject to the applicable provisions of the
Insurance laws of this state. Meetings or records of the Agsociation may
be opened to the public upon majority vote of the board of directors of
the Association.

(8) The Association shall be subject to examinstion and regulation by
the cominissioner.

'; (4) The board of directors shall submit to the commissioner each
year, not later than one hundred twenty (120) days after the Associa-
tion’s fiscal year, s financial report in a form approved by the coramis-

: sioner and a report of its activities during the preceding figeal year.

’ Upon request of a member insurer, the Association shall provide the

| member insurer with & copy of the report.

; (5) For purposes of administration and assessment, the Association

f

]

shall majintain two (2) accounts;
(a) The life insurance and annuity account, which includes the
following subaccounts:
(i} Life insurance account;
(1) Annuity account which shall include annuity contracts owned
by a governmental retirement plan (or ite trustee) established under




AUG-18~2005 THU 08:55 AM  LICUIDATION DIVISIN

BSO13T127714

23-96-110 PUBLIC UTILITIES AND REGULATED INDUSTRIES 184 185
section 401(k), section 403(b), or section 457 of the United States () Emy
Internal Revenue Code, but shall otherwise exclude unallocated ! handle th.
i annuities; and Othfl' func.
I (iii) Unallocated annuity sccount, which shall exclude contracts (5} Tk
: owned by a governmental retirement benefit plan (or its trustee) ﬂV_ﬂld LT
H established under section 401(k), section 403(b), or section 457 of the (8) Exes
United States Internal Revenue Code; approved |
i (b) The accident and health insurance account. and healel
3 (8) The Association shall be exempt from payment of all fees and all policies o)
1K taxes levied by this state or any of its subdivisions, except taxes levied obligation
on real property. {7) Org
i B.(1}a) The board of directors of the Asnociation ghall consist of not by the law
i less than five (5) nor more than nine (9) member insurers serving (8) Heg
terms as established in the plan of operation. Assaciatic
HE (b) The members of the board shall be selected by member insurers tions wnd
i subject to the approval of the commissioner. promptly
e (c) Vacancies on the board shall be filled for the remaining period (9) Tal:
it of the term by a majority vote of the remaining bosrd members, , and oblig:
Ny subject to the approval of the commissioner. , chapter
AL (2) In approving selections to the bosrd, the commissioner shall B. The
R consider, among other things, whether all mewber insurers are fairly sioner. ur
i represented. elaims. co
il (3) Members of the board may be reimbursed from the assets of the obligatio:
3 Association for expenses ineurred by them as members of the board of C( T
e directors, but members of the board shall not otherwise be compensated hefore an
by the Association for their services. imprired
3 may beco
ik History, Acts 1989, No 444, §§ 6,7,15, substituted “Honlth” for “Disability” in person o1
:”}. 16, 1997, No 950, § 1; 2001, Ne. 1803, (AXN1); mnd substituted “sceident and through :
il 8§ 55, 56. health” for “digability” in (A)(E)D). ame -
i | f Puablishex’s Notes. Acts 1989, No. 444, 1.8, Code, Sections 401(s), 403(b) and o1 D
: I Ii‘ § 7. provided, in part, that the commis- 457 of the United States Internal Revenue X Pieﬁ@“’l‘%’:
4l i sloner may appoint the initial members of  Code, referred to in this section, are codi- coming o
g1 the sssociation following the guidelinesin fod gy 26 VS.C. §§ 408(b), 401(k), and matters :
: E!i; subdivision (BX2) of this section. 457, respectivaly. buat not Li
: Amendments, The 2001 smendmoent the polic:
il ¢ s
!1 .;’fi'i 23-96-110. Powers and duties of association. : dﬂ}f\}“%‘;f
] Eg'f- A. In addition to the rights and powers elsewhere in this chapter, the ; before =
: J Hg t Association may: ; impaized
B 1 (1) Enter into such contracts as are necessary or proper to carry out \ become
R l § the provisions and purposes of this chapter; : AgaITSt v
!E'.J-j (2) Sue or be sued, including taking any legal actions necessary ox vtherwis
; ?Ei'il propex to recover any unpaid assessments under § 23-96-115 and to i D Th‘
§ i) settle claims or potential claims against if; state ast
i .»Eih (3} Borrow money to effect the purposes of this chapter. Any notes or 3‘11:-“111‘1“}
!Eil{k; : other evidence of indebtedness of ths Association not in default shall be E (1_)‘(.3’
i '! | legal investments for domestic insurers and may be carried as ndmittad to gli"
l} iy asgets; » and di
o f
il
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(4) Bmploy or retain such persons ag are necessary or appropriate to il
! handle the financial transactions of the Assoriation and to perform such * '4
A other functions as become necessary or proper under thia chapter; [
(5) Take such legal action as may be necessary or appropriate to :
avoid or recover payment of improper claims;
(6) Exercise, for the purpose of this chapter and to the extent £
approved by the commisgioner, the powers of a domestic life or accident ; l i
and health ingurer, but in no case may the Association issue insurance ; 'i'
sl

policies or annuity contracts other than those iwsued to perform its
obligations under this chapter; .
(7) Organize itgelf ag a corporation or in other legal form permitted I
by the laws of this state; ik
(8) Reguest information from a person seeking coverage from the ;l
Association in order to aid the Association in determining its obliga- i
tions under this chapter with respect to the person, and the person shall : IJ

i

!

proxptly comply with the request; and
(9) Take other nevessary ox appropriate action to discharge its duties
. and obligations under this chapter or to exercige its powers under this
' chapter.

B. The Association may render assistance and advice to the commis-
gioner, upon his or her request, concerning rehabilitation, payment of
claims, continuance of coverage, or the performance of other contractual !
obligations of any impsaired oy insolvent insurer. {

C.(1) The Association shall have standing to appesr or intervene
before any court or agency in this state with jurisdiction over an
impaired or insolvent insurer concerning which the Association is or
may become obligated under this chapter or with jurisdiction over any -
personn or property mgainst whom the Association may have rights
through subrogation or otherwise. Provided, at its option, the Associa-
tion may appesar solely for the purpose of receiving copies of all

i pleadings and notices and attending hearings without otherwise be-
coming = party to the proceeding. Such standing shall extend to all }
matters germane to the powers and duties of the Association, including, !
but not limited to, proposals for reinsuring, modifying, or guaranteeing - f
the policies or contracts of the impeired or insolvent insurer and the
determination of the policies or contracts and contractual obligations.

(2) The Association shall also have the right to appear or intervene
before a court or agency in another state with jurisdiction over am
impaired or insolvent insurer for which the Asgociation is or may
become obligated or with jurisdiction over any person or property
against whom the Association may have rights through subrogation or
otherwise,

5‘ D. The Association may join an organization of one (1) or more other , ]

I R
S e e S S A T L T S S
v ; " h
e ‘- e
T e T vl Y
e danf 21 T3
= ‘_-::_i\- a3
wiar e
DESr TR gt

e T R I

H

state associations of similar purposes, to further the purposes and f
administer the powers and duties of the Association. [
E.(1)(a) Records shall be kept of 81l meetings of the board of directors ‘i
to discuss the activities of the Association in earrying out its powers ' ‘

2|

i; and duties under §§ 23-96-111 — 23-86-114 and 23-96-120. ;
!

O oo e
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(b} The records of the Association with respect to an impaired or
insolvent insurer shall not be disclosed prior to the termination of &
liguidation, rehabilitation, or conservation proceeding involving the
impaired or insolvent insurer, upon the termination of the hnpair-
ment or insolvency of the insurer, or upon the order of a court of
competent jurisdiction.

(2) Nothing in this subsection shall limit the duty of the Association
to render a report of its activities under § 23-96-109(A)(4).

F. At sny time within one (1) year after the date on which the
Association becomes responsible for the obligations of a member in-
surer (the coverage date), the Association may elect to succeed to the
rights and obligationa of the member insurer, that acerue on or after the
coverage date and that relate to contracts covered (in whole or in part)
by the Association, under any one (1) or more indemnity reinsurance
agreement(s) entered into by the member insurer as a ceding insurer
and selected by the Association; provided, however, that the Assaciation
mey not exercise any such election with respect to & reinsurance
apreement if the receiver, rehabilitator, or liguidator of the member
insurer has previounsly and expressly disaffirmed the reinsurance
agreement. The election shall be effected by a notice to thie receiver,
rehabilitator, or liquidator and to the affected »einsurer(s). If the
Association makes an election, paragraphs (1)-(4) of this subsection
shall epply with respect to the agreements selected by the Association:

{1) The Association shall be responsible for all unpaid premiums due
under the agreement(s) (for periods both before and after the coverage
date), and shall be responsible for the performance of all other obliga-
tions to be performsd after the coverage date, in each case which relate
to contracts covered (in whole or in part) by the Association. The
pssociation may charge contraets covered in part by the Association
through reasonable allocation methods, the costa for reinsurance in
excess of the obligations of the Agsociation,

(2) The Association shall be entitled to any amounts payable by the
reinsurer under the agreement(s) with respect to losses or events that
occur in periods after the coverage date and that relate to contracts
covered by the Association (in whole or in part), provided that, upon
receipt of eny such mmounts, the Association shall be obliged to pay to
the beneficiary under the policy or contract on account of which the
amounts were paid a portion of the amount egual to the excess oft

{a) The amount received by the Association; or

(b) The benefits paid by the Association on account of the policy or
contract less the retention of the impaired or insolvent member
ingurer applicable to the loge or event;

(3) Within thirty (30) days following the Association’s election, the
Association and each indemnity reinsurer shall cmleulate the net
balance due to or from the Association under each such reinsurance
agreement(s) as of the date of the Association’s election, which caleula-
tion shall give full credit to all itemns paid by either the member insyrer
(or its receiver, rehabilitator, or liquidator) or the indemuity reingurer
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during the period between the coverage date and the date of the
Apsociation’s election. Either the Association or indemnity reinsurer
shall pay the net balance due the other within five (5) days of the
completion of the aforermentioned caleulation. If the receiver, rehabili-
tator, or liguidator has received any smounts due the Association
pursuant te paragraph (2) of this subsection, the receiver, rehabilitator,
or liquidator ghall remit the same to the Association as promptly as
practicable.

(4) If the Association, within sixty (60) days of the election, pays the
premiums due for the period both before and after the coverage date
that relates to contracts covered by the Association (in whale or in part),
the reinsurer shall not be entitled to terminate the reinsurance
agreements{s) (insofar as the agreement(s) relate to contracts coverad

I by the Association (in whole or in part)) and shall not be entitied to set
l off any unpaid premium due for periods prior to the coverage date
against amounts due the Association. ‘
} G. In the event the Association transfers its obligations to another
insurer, and if the Association and the other insurer agree, the other
insurer shall succeed to the rights and obligations of the Association
under subsection (F) of this section effective as of the date agreed npon
by the Association and the other insurer and regardless of whether the
Asgociation has made the election referred to above in subzection (F)
provided that:

(1) The indemnity reinsurance agreement(s) shall auvtomatically
terminate for new reinsurance unless the indemnity reinsurer and the
other insurer agree to the contrary; '

(2) The obligations described in the provise to parapgraph (F)(2) of
this section shall no longer apply on and after the date the indemuity
reinsurance agreement is transferred to the third party insurer; and

(3) This subsection (&) shall not apply if the Association has previ-
ously expressly determined in writing that it will not exercise the
election referred to in subsection (F) of this section.

H. The provisions of subsection (I"} of this section shall supersede the
provisions of amy law of this state or of any affected reingurance
agreement(s) that provide for or require any payment of reinsurance
proceeds, on account of losses or events that occur in periods after the
coverage date, to the receiver, liquidator, or rehabilitator of the insol
vent menber insurer. The receiver, rehabilitator, or liquidator shall
remain entitled to any amounts payable by the reinsurer under the
reinsurance sgreement(s) with respect to losses or events that ocecur in
p_erio;ls prior to the coverage date (subject to applicable setoff provi-
Sionsg).

I Except as otherwise expressly provided above, nothing herein
shall alter or modify the terms and conditions of the indemnity
! reinsurance agreements of the insolvent member insurer, Nothing

herein shall abrogate or limit sny rights of any reinsurer to claim that
it is entitled to rescind a reinsurance agreement, Nothing herein shall
I give a policy owner or beneficiary an independent cause of action
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against an indemnity reinsurer that is not otherwise set forth in the B Ally
indemnity reinsurance agreement, , court in o
J. The board of directors of the Association shall have discretion and of liquida,
il may exercise reasonable business judgment to determine the means by legal actio
it which the Agsociation is to provide the benefits of this chapter in an duties -
o economical and efficient manner and may provide additional or alter- baged o
i native coverages and benefits in appropriate situations. agide I
1 K. Where the Association has arranged or offered to provide the permittec
i benefits of this chapter to a covered persosn under a plan or arrange- ;
ikt ment that fulfills the Association’s obligations under this chapter, the History
ik person shall not be entitled to benefits from the Association in addition 1997, Na W
: to or other than those provided under the plan or arrangement. - .
: L. Venue in & euit against the Asgociation arising under this chapter 23-96-11%
shall be in Pulaski County. The Association shall not be required to give :
an appesl bond in an appesl that relates to a cause of action arising A(D v
il under this chapter. Associalic
' History:. Acts 1989, Ne. 444, §§ 8, 14; substitoted “gerident and health” for “die- (2) W
Ik 1897, No. 960, § 1: 2001, No. 1603, § 57; ability” in (A)6); and inserted the second and an
I 2001, No. 1604, § 121, sentence in (C)1}. the pre
": Mendments;. The 2001 amendment TENBWE
(i contrac
i 23-96-111., Impaired insuwrers. Gy W
1f a member ingurer is en impaired insurer, the Asgociation may, in earlier
i its discretion and subject to any conditions imposed by the Association fortv-fi-
nie that do not impair the contractual obligations of the impaired insurer the dai
Iap and that are approved by the commissioner: such. 7
| (1) Guerantee, msgume, or reinsure, or cause to be guaranteed, iy A
Tl assumed, or reinsured, any or all of the policies or contracts of the later tl
il impaired insurer; or policies
i (2) Provide such moneys, pledges, loans, notes, guarantees, or othexr : (30) da
at means as axe proper to effectuste paragraph (1) of this section and with e
§ ﬁ;g assure payment of the confractual obligations of the impaired insurer BRI
?’E pending action under paragraph (1) of this section. 1ta_-1§ts :
-‘ . Wit re
f;{jié History. Acts 1988, No. 444, §§ 8, 14 | the te
l’_ '; 1997, No. 950, § 1. : pLO‘VidL
28-96-112. Insolvent insurers, | e ]\
'% A. If a metober insurer iF an insolvent insurer, the Association shall, able to
: in its discretion, either: i insura
(1)Xa) Cluarantee, mssume, or reinsure, or cause to be guaranteed, ! insure
assumed, or reinsured, the policies or contracts of the insolvent eligihlc
insurer; or CovVern!
(b) Assure payment of the contractual obligations of the ingolvent | parag
insurer; and i a riph
(¢) Provide such moneys, pledges, loans, notes, guarantees, or : coverd:
other means as are reasonably necessary to discharge such duties; or : annLit
(2) Provide benefits and coverages in accordance with § 23-86-113. r whict
¥
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189 LIFE, HEALTH INSURANCE GUARANTY ASS'N 23-86-113

B. All proceedings in which the insolvent insurer is a party in any
court in this state shall be stayed sixty (60) days from the date an order
of liguidation, rehabilitation, or conservation is final to permit proper
legal action by the Association on any matters germane to its powers or
duties. As to judgment under any decision, order, verdict, or finding
based on default, the Association may apply to have such Jjudgment set
aside by the same court that made such judgment and shall be
permitted to defend against such suit on the merits.

Higtory. Acta 1989, No. 444, §§ 8, 18;
1997, No. 950, § 1.

28-96.118. Authority of association when proceeding under
§ 23-96.111 or § 23-96-112.

A1) When proceeding under § 23-96-111 or § 23-96-112(A)(2), the

Assgociation shall:

(a) With respect to life and accident and health insurance policies
and annuities, assure payment of benefits for premivumg identical to
the premiums and benefits, except for terms of conversion and
renewability, that would have been pasyable under the policies or
contracts of the insoclvent insurer, for claims incurred:

(1) With respect to group policies and contracts, not later than the
earlier of the next renewal date under such policies or contracts or
forty-five (45) daya, but in no svent less than thirty (80) days, aftexr
the date on which the Association becomes ohligated with respect to
such policies and contracts;

(ii) With respect to nongroup policies, contracts, and annuities, not
later than the earlier of the next renewal date, if any, under such
policies or contracts or one (1) year, but in no event less than thirty
(30) days, from the date on which the Association becomes obligated
with respect to such policies or contracts;

(b) Make diligent efforts to provide all known insureds or annu-
itants (for non~group policies and contracts) or group policy owners
with respect to group policies and contracts thirty (30) days’ notice of
the termination (pursuant to this paragraph A(1)) of the benefits
provided;

(c) With respect to non-group life and accident and health ingur-
anee policies and annuities covered by the Association, make avail-
able to sach known insured or annuitant, or owner if other than the
insured or annuitant, and with respect to an individual formerly
insured or formerly an annuitant under a group policy who is not
eligible for replacement group coverage, meke available substitute
coverage on an individual basis in accordance with the provisions of
paragraph (2)a) of this subsection, if the insureds ar annuitants had
a right under law or the terminated poliey or annuity to convert
coverage to individual coverage or to continue an individual policy or
annuity in force until a specified age or for a specified time, during
which the insurer had no right unilaterally to make changes in any
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t, provisions of the policy or annuity or had a right only to make payment
| changes in premium by class. withdrar.
(2)(2) In providing the substitute coverage required under paragraph assens o!
(1)(e) of this subsection, the Association may offer either to reissue the paw
the terminated coverage or to issue an alternative policy. Associati
(b) Alternative or reissued policies shall be offered without requir- Imposcd
ing evidence of insurability, and ghall not provide for any waiting Associat
period or exclusion that would not have applied under the terminated lished hy
olicy. ship cous
(c) The Association may reinsure any alternative or reigsued {(8) A
policy; commiss
(3)Xa) Alternative policies adopted by the Association ghall be subject turned o
to the approval of the domiciliary insurance commissioner and the of liquid
receivership court. The Association may adopt alternative policies of domicile:
various types for future issuance without regard to any particular shall pe
impairment or insolvency. entitled
(b) Alternative policies shall contain at least the minimum statu- percents
toxy provisions required in this state and provide benefits that shall oWners ¢
not be unveasonable in relation to the premium charged. The Asso- provict
ciation shall set the premium in accordance with a table of rates OWILLE
which it shall adopt. The premium shall reflect the amount of »enuL o
insurance to be provided and the age and class of risk of each insured, , and 14
but shall not reflect any changes in the health of the insured after the Associar
original policy was last underwritten. a dist
(¢) Any alternative policy issued by the Association shall provide provisic
coverage of a type similar to that of the policy issued by the impaired DI
or insolvent insurer, ag determined by the Association. : agsuIni
B. When procesding under § 23-96-111 ox § 23-96-112(A) with re- 23-96-1]
spect to a policy or contract carrying guaranteed minimum interest court,
rates, the Association shall assure the payment or crediting of a rate of provide:
interest consistent with § 23-96-106(A)3). use ol
C. Tn carrying out its duties under §§ 23-96-111 and 23-96-112(A), contract
the Associatiop. may: an alte.
(1) Subject to approval by a court in this state, impose permanent ProvislLy

policy or contract liens in connection with any gnarantee, assumption, {1y 1r

or Teinsurance sgreement, if the Assccintion finds that the amounts 5, original
which crn be assessed under this chepter are less than the amounts { () a b
needed to assure full and prompt performance of the Association’s ; o f;“".‘”.f
duties under this chapter or that the sconomicor financial conditions as : (2) -
they affect member insurers are sufficiently adverse to render the l perniea

imposition of such permanent policy or contract liens to be in the public replace:

hd el r
interest; (3) 1

(2) Subject to approval by a court in this state, impose temporary i replace
moratorinms or liens on payments of cash velues and policy loans, or ; Tisto
any other right to withdraw funds held in conjunction with policies or | No. .
contracts, in addition to any contractual provisions for deferral of cash 2001, N
or policy loan value. In addition, in the event of a temporary morato- Amery
sivm or moratorium charge imposed by the receivership court on by No
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payment of cash values or policy loans, or on any other right to
withdraw funds held in conjunction with policies or contracts, out of the
assets of the impaired or insolvent insurer, the Association may defer
the payment of cash values, pelicy loaus or other rights by the
Association for the period of the moratorium or moratorium charge
imposed by the receivership court, except for claims covered by the
Association to be paid in accordance with a hardship procedure estab-
liched by the liquidator or rehabilitator and approved by the receiver-
ship court.

(3) A deposit in this state, held pursuant to law or required by the
coramissioner for the benefit of creditors, including policy owners, not
turned over to the domiciliary Hquidator upon the entry of a final order
of liguidation or order approving a rehabilitation plan of an ingurer
domiciled in this state or in a reciprocal state, pursuant to § 23.68-115,
shall be promptly paid to the Association. The Agsociation (1) shall he
entitled to retain a portion of any amount go paid to it equal to the
percentage determined by dividing the aggregate amount of policy
owners claims related to that insolvency for which the Association has
provided statutory benefits by the aggregate amount of all policy
owners’ claims in this state related tg that insolvency and (i) shail
remit to the domiciliary receiver the amount so paid to the Association
and retained pursuant to clause (). Any amount so paid to the
Association and retained by it pursuant to clause (i) shall be treated as
a distribution of estate assets pursusnt to § 23-68-126 or similay
provision of the state of domicile of the impaired or insolvent insurer.

- In carrying out its duties in conmection with guaranteeing,
assuming, or reinsuring policies or contracts under § 23-96-111 or §
28-96-112(A), the Association, subject to approval of the receivership
court, may issue substitute coverage for a policy or comtract that
provides an interest rate, crediting rate, or similar factor determined by
uge of an index or other external refersnce stated in the policy or
contract employed in calculating returns or changes in value by issuing
an alternative poliey or contract in accordance with the following
provisions:

(1) Inlieu of the index or other external referemnce provided for in the
originel policy or contract, the alternative policy or contract provides for
(i) a fixed rate or (ii) payments of dividends with minimum guarantees
or (iii) a different method for calculating interest or changes in value;

(2) There is no requirement for evidence of ingurability, waiting
period or other exclusion that would not have epplied under the
replaced policy or contract; and

(3) The alternative policy or contract is substantially similar to the
replaced policy or contract in all other material terms.

History. Acts 1989, Na. 444, § 8; 1997, health” for “disability” in (AX1)a) and
No. 950, § 1; 2001, No. 1603, §§ BB, 69, (A1),

2001, No. 1604, § 122 The 2001 amendment by No. 1604
Amendments, The 2001 amendment added (D),

hy No. 1603 substituted “mccident snd
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93.96.114. Liability for benefits — Assignment or subrogation of C.(1} Ar
yights. deemead (¢
A. The benefits that the Association may become obligated to cover i}egg 3"13? A
shall in no event exceed the lesser ofi £ b

(1) The contractual obligations for which the insurer ig liable or extent of

. g ; . . : benefits o
would have been liable if it were not an impaired or insolvent insurer; st
w cantinuath

(2)(a) With respect to any one (1) life, regardless of the number of
policies or contracts: ,

() Three hundred thousand dollars ($300,000) in life insurance
death benefits or net cash surrender and net cash withdrawal values
for life insuxrance;

(ii) Three hundred thousand dollars ($300,000) in accident and
health insurance benefits, including any net cash gurrender and net
cash withdrawal values;

(ii1) Three hundred thousend dellars ($300,000) in the present
value of annuity benefits, including net cash surrender and net cash
withdrawal values;

(b) With respect to each individual participatingin a governmental
retirement benefit plan established under section 401(k), section
403(b), or section 457, of the United States Internal Revenue Code
covered by an unallocated annuity contract or the beneficiaries of
each such individual if deceased, in the aggregate three hundred
thousand dollars ($300,000) in present value annuity benefits, in-

cluding net cash surrender and net cash withdrawal values;

(¢) With respect to any one (1) contract holdex, one million dollars
($1,000,000) in unallocated annuity contract Lenefits, irrespective of
the number of contracts held by that contract holder.

B.(1) Provided, however, that in no event shall the Aszocistion be
liable to expend more then the three hundred thouszand dollars
($300,000) in the aggregate with respect to any one life under §§ 23-
96-106, 23-96-107, and this section.

(2) The limitations set forth in this subsection are limitations on the
benefits for which the Association is obligated before taking into
sccount either its subrogation and assignment rights or the extent to
which those benefits could be provided out of the assets of the impaired
or insolvent insurer attributable to covered pelicies. The costs of the
Association’s obligations under this chapter may he met by the use of
assets attributable to covered policies or reimbursed fo the Association
pursuant to its subrogation and assignment rights.

(3) In performing its obligations to provide coverage under § 23-96-
111, the Association shall not be required to guarantee, agsume,
reinsure, or perform, or cause to be guaranteed, assumed, reinsured, or
performed, the contractual obligations of the insolvent or impaired
insurer under a covered policy or contract that do not materially affect
the economic values or economic benefits of the covered policy or
contract.
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1
of ' C.(1} Any person receiving benefits under this chapter shall be f
deemed to have assigned the rights under, and any causes of aetion !
against any person for losses ariging under, resulting from or otherwise '
vex relating to, the covered policy or contract to the Agsociation to the
extent of the benefits received because of this chapter, whether the
or benefits are payments of or on account of contractual chligations,
er, continuation of coverage, or provision of gubstitute or alternative
‘ coverages. The Association may require an assignment to it of such
~of rights and cauvse of sction by any payee, policy, or contract owner,
beneficiary, insured, or annuitant as a condition precedent to the
ace receipt of any right or benefits conferred by this chapter upon such
188 person.
(2) The subrogation rights of the Association under this subsection
wnd shall have the same priority against the assets of the impaired or
net insolvent insurer as that Possessed by the person entitled to receive :
benefits under this chapter. !
ant (3) In addition to paragraphs (1) and (2) of this subsection, the
ash Association shall have all commen law rights of subrogation and any
other equitable or legal remedy that would have been available to the
el Impaired or insolvent insurer or owner, beneficiary, or payee of a policy
ion or contract with respect to guch policy or contracta.
>de : (4) If the preceding provisions of this subsection are invalid or
i of ineffective with respect to any person or claim for any reason, the
red amount payable by the Association with respect to the related covered
- obligations shall he raduced by the amount realized by any other person
with respect to the person or claim that is attributable to the policies (or
axs portion thereof) covered by the Association.
2 of (5) If the Association has provided benefits with respect to a covered i
obligation and a person recovers amounts as to which the Association 5‘,
be has rights as described in the preceding paragraphs of this subsection,
ars the person shall pay to the Association the portion of the recovery
23- attributable to the policies (or portion thereof) covered by the Agsocia. 4
fion. ;
the D.(1) For the purpose of carrying out its obligations under this chap- f :
nto _ ter, the Association shall be deemed to be a ereditor of the impaired or il
t to insolvent insurer to the extent of assets attributable to covered policies g b
red reduced by any amounts to which the Association is entitled as f
the subrogee pursuant to subsection () of this section. Assets of the }
8 of impaired or insclvent ingurer attributable to covered policies shall be
ion used to continue all coverad policies and pay all contractual obligations !
of the impaired or insolvent insurer as required by this chapter, |
96~ (2) “Assets attributable to covered policies”, as used in thig subsec- i
me, tion, are that proportion of the asgets which the reserves that should ]
L, or _ have been established for such policies bear to the reserves that should [
red have been established for al] policies of insurance written by the :
fact impaired or insolvent insurey. |
or B. Asacreditor of the impaired or insolvent insurer as established in f
subsection (D) of this section and congistent with § 28-68-126, the
iy
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Association and other similar associations shall be entitled to receive a
disbursement of aseets out of the marshaled assets, from time to time
gs the assets become available, to reimburse if, as a credit against
contractual obligations under this chapter. If the liquidator has not,
within ons hundred twenty (120) days of a final determination of
insolvency of an insurer by the receivership court, made an application
to the court for the approval of a proposal to dishurse assets out of
marshaled assets to guaranty associations having obligations because
of the insolveney, then the Association shall be entitled to make
application to the receivership court for approvsl of its own proposal to
disburse these asgets.

F. Ttis the intent of the General Assembly that the coverage provided
through the Arkansas Life and Health Insurance Guaranty Association
for any annuity contract executed pursuant to § 11-9-210 shall be the
lesser of the contractual obligations of the insurer or one hundred
thousand dollars ($100,000) in the present value of annuity benefits
including net cash surrender and net cash withdrawal values as
provided in subsection (A) of this section;

G+, It is the intent of the General Assembly that coverage provided by
the Arkansas Life and Health Insurance Guaranty Association for
anpuity contracts executed pursuant to § 11-9-210 shall not be affected
by the fact that the anmnity payments ave sent to the Workers’
Compensation Commission for distribution to the claimants and bens-
ficiaries, and that any funds provided by the Arkansas Life and Health
Tnsurance Cluaranty Association for payment to claimants or beneficia-
ries for whom annuity coniracts are executed under § 11-9-210 ghall be
sent to the Workers’ Compensation Commission for distribution to
claimants or beneficiaries.

BS013712714

HMistory. Acts 1989, No. 444, §§ 3,8,14;
1991, No. 651, § 2; 1997, No. 950, § 1;
%001, Ne. 1603, §§ 60-62; 2001, No. 1604,
5 123.

FPublisher's Noiles. Subeection
AL2We)E) was amended by Aety 2001,
Nos 1803 end 1604. The amendment by
Acts 2001, MNo. 1604, was deemsd to su-
g;raede the amendment by Acty 2001, No.

03.

As amended by Acts 2001, Neo. 1603,
subgection A(2)a)il}) was amended to
read ag follows:

“p (2)a)ii) One hundred thousend dol-
lars ($100,000) in eccident and health
insnrance bonefits, including any net cash
surrender snd net cash withdrawal val-
ues;”

Amendments. The 2001 amendment
by No, 1608 subctituted “accident and
health” for “disability” fo (AN Z2)a)(i); and
substituted "Health” for *Disability” in (I
end {G).

The 2001 amendment by No, 1604 gub-
stituted “thres hundred thousand dollars
($300,000)" for “one hundred thousand
dollara ($100,000Y in (ANEXa)(h); and
substituted “pumber of comtracts” for
“numbey of such contracts” in (AX2)e).

U.8. Code, Sactions 4010), 403(b), and
457 of the United States Internal Revenue
Code reforred to in this section are codi-
fied as 26 U.S.C. 8% 401(k), 408(b), and
45%, respectively.

23.96-115. Assessments — Tax credits.

A(1) For the purpose of providing the funds necessary to carry out
the powers and duties of the Association, the Association’s board of
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195 LIFE, HEALTH INSURANCE GUARANTY ASSN 23-86-115

directors shall assess the member insurers, separately for each account,
at such time and for such amounts as the board of directors finds
necessavry.

(2) Assessments shall be due not less than thirty (30) days after prior
written notice to the merber insurers and shall acerue interest at ten
percent (10%) per annum on and after the due date.

B. There sghall be two (2) clasges of assessments, as follows:

(1) Class A assessments shall be authorized and called for the
purpose of meeting administrative and legal costs and other expenses.
Class A assessments may be authorized and called whether or not
related to a particular impaired or insolvent insurer.

(2) Cless B assessments ghall be authorized and called to the extent
necessary to carry out the powers and duties of the Association under
£§ 23-96-106(B), 23-96-110 — 23-96-114, and 23-96-120 with regard to
an impaired or an insolvent insurer,

C.(1)}s) The amount of a Class A asgeszment shall be determinead by

the board of directors and may be authorized and called on a pro rata

or non-pro rata basis. If pro rata, the board of directors may provide
that it be credited against future Class B assessments. The totel of all
non-pro rata assessments shall not exceed one hundred fifty dollars

($150) per member insurer in any ons (1) calendar year.

(h) The amount of a Class B assessment shall be allocated for
apsessment purposes among the accounts pursuant to an allocation
formula which mey be based on the premiums or reserves of the
impaired or insolvent insurer or any other standard deemed by the
board of directors in its sole diberetion as being fair and reasonable
under the circumstances.

(2) Class B assessments against member insuxers for each account
shall be in the proportion that the premiums received on business in
this state by each sssessed member insurer or policies or contracts
covered by each account for the three (8) most recent calendar years for
which information is available preceding the year in which the insurer
became insolvent (or in the case of an assessment with respect to an
impaired insurer, the three (3} most recent calendsar years for which
information is available preceding the year in which the insurer became
impaired) bears to such premiums received on business in this state for
such calendar years by all assessed member insurexs.

(3) Assessments for funds to meet the requirements of the Associa-
tion with respect to an impaired or insolvent insurer shall not be
authorized or called until necessary to implement the purpose of this
chapter.

D. Classification of assessments under subsection (B) of this section
and computation of agsessments under subsection () of this section
shall be made with a reasonable degree of accuracy, recognizing that
exact determinations may not always be possible. The Association shall
notify each member insurer of its anticipated pro rata share of an
authorized assessment not yet called within ons hundred eighty (180)
days after the assessment is authorized.




AUG-18-2005 THU 09:59 AM  LIGIDATION DIVISIOH

28.96-115 PUBLIC UTILITIES AND REGULATED INDUSTRIES 196

E. The Association may abate or defer, in whole or in part, the
assessment of a member insurer if, in the opinion of the board of
directors, payment of the assessment would endanger the ability of the
meinber ingurer to fulfill its contractual obligations. In the event an
assessment against a mernber insurer is abated or deferred in whole or
in part, the amount by which such assessment is abated or deferred
may be assessed against the other rhember insurers in a manner
consistent with the basis for assesaments set forth in this section, Onee
the conditions that caused a deferral have been removed or rectified,
the member insurer shall pay all sssessments that were deferred
pursuant to a repayment plan approved by the Association,

F(1)a) Subject to the provisions of paragraph (1)(b) of this subsee-

tion, the total of all assessments authorized by the Assoceiation with

respect to a member insuver for each subaccount of the life insurance
and annuity account and for the accident and health account shall not
in any one (1) calendear year exceed two percent (2%) of such insurer’s
average annual premiums received in this state on the policies and

contracts covered by the subaccount. or account during the three (3)

calendar years preceding the year in which the insurer became an

impaired or insolvent insurer,

(b) If two (2) or more sgsessments are authorized in one (1)
calendar year with respect to insurers that become impaired or
insolvent in different calendar years, the average annual preminms
for purposes of the aggregate assessment percentage bimitation
referenced in paragraph (1)a) of this subsection shall be equal and
limited to the higher of the three-year average annual premiums for
the applicable subaccount or account as ealculated pursuant to this
section.

(c) If the maximum assessment, together with the other assets of
the Association in any account, does not provide in any one (1) year in
either sccount an amount sufficient to carry out the respongibilities of
the Association, the necessary additional funds shall be assessed as
soon thereafter as permitted by this chapter.

(2) The board of directors may provide in the plan of operation a
method of allocating funds among claims, whether relating to one (1) or
more impaired or insolvent insurers, when the maximum assessment
will be ingufficient to cover anticipated claims.

(8) If the maximum asgessment for any subaccount of the life and
annuity account in any one (1) year does not provide an amount
sufficient to carry out the responsibilities of the Asspciation, then
pursuant to paragraph (CX2) of this section, the board of directors shall
aspess the other subaccounts of the life and annuity account for the
necessary additional amount, subject to the maximum stated in para-
graph (1) of this subsection.

G. The board of directors may, by an equitable method as established
in the plan of operation, refund to member insurers, in proportion to the
contribution of each insurer to that account, the amount by which the
assets of the account exceed the mmount the bosrd of directors finds is
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necessary to carry out during the coming year the obligations of the
Association with regard to that aceount, including assets aceruing from
assignment, subrogation, net realized gains, and income from invest-
ments. A reasonable amount may be retained in any account to provide
funds for the continuing expenses of the Association and for Future
losees claims.

H. It shall be proper for any member insurer, in determining its
premium rates and policyholder dividends as to any kind of insurance
within the scope of this chapter, to consider the amount reasonahbly
necessary to meet its assessment obligations under this chapter.

I1{1) The Association shall issue to each insurer paying sn assese-
ment under this chapter, other than Class A assessment, a certificate of
contribution, in a form prescribed by the commigsioner, for the amount
of the assessment so paid. '

(2) All outstanding certificates shall be of egual dignity and priority
without reference to amounts or dates of issue.

(3) A certificate of contribution may be shown by the insurer in its
financial statement as an asset in such form and for such amount, if
any, and period of time as the commissioner may approve.

J.(1¥2) A member insurer may offset against its premium tax

Liability to this state an assessment described in pubsection (X) of this

section fo the extent of twenty percent (20%) of the amount of such

assessment for each of the five (5) calendar years following the year
in which such assessment was paid.

(b) In the event a member insurer should cease doing business, ail

uncredited assessments may be credited against its premium tax
liability for the yesr it ceases doing business.
(2)(a) Any sums which are acquired by refund, pursusnt to subsec-
tion (G) of this section, from the Association by member insurers and
which have theretofore been offset against premium taxes as pro-
vided in paragraph (1)(a) of this subsection, shall be paid by such
insurers to thig state in such manner as the tax authorities may
require,

(b) The Association shall notify the commissioner that such re-
funds have been made.

Histowry, dote 1989, No, 444, 88 9, 18;  substituted "aecident and health” for “dis-
1887, No. 850, § 1; 2001, No. 1608, § 63, ahility” in (F){1)a).
Amendments, The 2001 amendment

23-96-116. Plan of operation.

A(1) The Agsociation shall submit to the commissioner a plan of
operation and any amendments thereto necessary or suitable to assure
the fair, reasonabls, and equiteble administration of the Association.
The plan of operation and any amendments thereto shall become
effective upon the commissioner’s written approval or unless he has not
disapproved it within thirty (30) days.

i
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(2) If the Association fails to submit a suitable plan of operation 23-86.11
within one hundred twenty (120} days following March B, 1989, orifat
eny fime thereafter the Association fails to submit suitable amend- To aid
ments to the plan, the commissioner shall, after notice and hearing, imp21i;11';
il adopt and promulgate such ressonable rules ss are DEeCessury or A Ir:
i advisable to effectuate the provisions of this chapter. Such rules shall (1xe
i[f continve in force until modified by the commissioner or superseded by ries of
} : a plan submitted by the Association and approved by the commissioner, any ol
¥l B. All member insurers shall comply with the plan of operation. i) R
| C. The plan of aperation shall, in addition to requirements enumer- (i) ¢
i ated elsewhere in this chapter: (it
Tl (1) Establish procedures for handling the assets of the Aspociation; miam
1 (2) Establish the amount and method of reimbursing members of the from £l
! E Asgsociation’s board of directors under § 28-96-109(B); c apii‘a‘
' 5 It (8) Establish regular places and times for meetings, including tele- o1 cred
11t phone conference calls of the Association’s board of directors; (h -
,‘ (4) Establish procedures for records to be kept of all financisl (30) o
! transactions of the Association, its agents, and the Association’s board 0Ceurs
hE of directors; (290
i (8) HEstablish the procedures whersby selections for the board of teken :
il directors will be made and submitted to the commissioner; or has -
ok (6) Establish any additional procedures for assessments under § 23- anvy su;
it} 96-115; | R
";‘, (7) Contain additional provisions necessary or proper for the execu- cag‘t) de
b tion of the powers and duties of the Association. commis
I D.(1) The plan of operation may provide thet any or all powers and (@) T
E duties of the Association, except those under §§ 23-96-114(CH3) and cause
Het 28-96-115, may be delegated fo the State Insurance Department or to a process
s corporation, association, organization, or other entity which performs or inso.
sy or will perform functions similar to those of this association, or its (4)z
i equivalent, in two (2) or more states. Such a corporation, association, of Tnsu
i organization, or other entity, including, as applicable, the State Insur- tem (IF
ks ance Department, shall be reimbursed for any payments made on dé{relm
i behalf of the Association and shall be paid for its performance of any and the
i function of the Association. in car
i (2) A delegation under this subsection shall take effect only with the b s
' approval of both the board of directors and the commissioner, and may kept ce
be made only to a corporation, association, organization or other entity, puiﬂic: :
Wit including the State Insurance Department, which extends protection B The

the boarc
responsib
History. Acts 1989, No. 444, § 10; and com|
1897, No. 960, § 1. this state
Gy 1
and réw:
to the
memhben
to do ai

iR not substantially less favorable and effective than that provided by this
chapter.
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23-96-117. Detection and prevention of insolvencies or impair-
b m@n‘tﬁ.

To aid in the detection and prevention of insurer insolvencies or [l
impairments, dlhi
A, Tt shall be the duty of the commissioner:
(1)Xa) To notify the commisgioners of all the other states, territo- Al
ries of the United States, and the District of Columbia when he takes :
any of the following actions against a member insurer: 1t
(Z) Revocation of license; B
(i) Suspension of license; or il
(iii) Makes any formal order that such company restrict it pre- :
mium writing, obtain additional contributions to surplus, withdraw ]
from the state, reinaure all or any part of its business, or increase
capital, surplus, or any other account for the security of policy owners fj
or credifors.
{(b) Such notice shall be mailed to all commissioners within thirty il
(30} days following the action taken or the date on which such action F \
ocCurs. gHi

(2)(a) To report to the Association’s board of directors when he has ;‘}!

taken any of the actions get forth in paragraph (1) of this subsection
or has received a report from any other commissioner indicating that
any puch action has been taken in another state. Al Ak

(b) Such report to the beard of directors shall contain all signifi- Rk
cant details of the action taken or the report received from another Rt o (.
commissioner, ik

(8) To xeport to the board of directors when he has reasonable ek b
cause to believe from any examination, whether completed or in '
process, of any member insurer that such ingurer may be an iropaired ;
or insolvent ingurer, ‘

(4)=} To furnish to the board of directors the National Association §
of Insurance Commissioners’ Insurance Regulatory Information Sys- i
tem (IRIS) ratios and listings of companies not included in the ratios i R
developed by the National Apsceiation of Insurance Commissioners, sl P*" I

and the board of directors may use the information contained therein ! lil
in carrying out its duties end responsibilities under this section. ; |
(b} Such report and the information contained therein shell be :
kept confidential by the board of directors until such time as made k “
public by the commissioner or other lawful authority. 3
B. The commissioner may seek the advice and recommendations of I:
the board of directors concerning any matter affecting his duties and l

responsibilities regarding the financial condition of member insurers { l f

and companies seeking sdmission to transact insurance business in é i]

this state. AR
C.(1) The board of directors may, upon majority vote, make reports e
and recommendations to the commissioner upon any matter germane 8 [ Wit
to the solvency, liquidation, rehabilitation, or conservation of any B 4
member ingurer or germane to the golvency of any company seeking Rl
to do an insurance business in this state. iy

i
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(2) Such reports and recomisendations shall not be considered D, Ifi
public documents. providerd

D. The board of directors may, upon majority vote, notify the com- sioner sl
missioner of any informetion indicating any member insurer may be an chapter -
impaired or insolvent insurer.

E. The board of directors may, upon majority vote, make recommen- History:
dations to the commissioner for the detection and prevention of insurer 1997. Ny
insolvencies. 9396111

History. Acts 1989, No 444, § 12; Al g
1987, No. 950, § 1. CONSEIva:
23-96-118. Duties and powers of the commissioner. g?ﬂfﬁ :l:

In addition to the duties and powers enumerated elsewhere in this party wi
chapter, the owne

A. The commissioner shall: considert

(1) Upon request of the Association’s board of directors, provide the continuir
Asgociation with a statement of the premiums in this and any other (2) Nu
appropriate states for each member insurer; Ingurer s

(2)(a) When an impairment is declared and the amount of the of the As
impairment is determined, sexve a demsnd upon the impaired out its pt
ingurer to make good the impairment within a reasonable time. 120 withk

(b) Notice to the impaired insurer shall constitute notice to its . Associarti
shareholders, if any. B.1) ¢

(e} The failure of the insurer to promptly comply with such demand domicile
ghall not excuse the Association from the performance of its powers such oro
and duties under this chapter; any affil

(3) Tn any liquidation or rehabilitation proceeding involving a stock i~
domestic insurer, be appeinted as the liquidator or rehabilitator. time dum

B.(1) The commissioner may suspend or revoke, after notice and rehabilit

hearing, the certificate of authority to transact insurance in this state subsecti:

of any member insurer which fails to pay an assessment when due or {2) No
fails to comply with the plan of operation. that, wi

(2} As an alternative, the commissioner may levy a forfeiture on the ingut
any maember insurer which fails to pay an mssessment when due. distribut

; Such forfeiture shall not exceed five percent (6%) of the unpaid contract
i assessment per month, but no forfeiture shall be less than one (3)(a)
I hundred dollars ($100) per month. the tin

C. A final action of the board of directors or the Association may be of dist
appealed to the commissioner by any member insurer if such sppeal is (b .
taken within sixty (60) days of its receipt of notice of the final action the ti
being appealed. If a member company is appealing an assessment, the amour
amount assessed shall be paid to the Aspociation and available to meei imme.
Association obligations during the pendency of an appeal. If the appeal (¢y i
on the assessment is upheld, the amount paid in error or excess shall be digtrie
returned to the member insurer. Any final action or order of the 4y T
comrmissioner shall be subject to judicial review in a court of competent the em
jurisdiction in gccordance with the laws of this state that apply to insolven
actions or orders of the cominissioner. inaurer
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D. Ifthe Association fails to act within a reasonable period of tizne as
provided in §§ 23-96-112(A), 28-96-113, and 23-96-120, the commis-
sioner shall have the powers and duties of the Association under this
chapter with respect to impaired or insolvent insurers.

History. Acts 1989, No. 444, §§ 8, 11;
1997, No. 950, § 1.

23-96-119. Distributions of ownership rights.

A.(1) Prior to the termination of any liguidation, rehabilitation, or
conservation proceeding, the court may take into consideration the
confributions of the respective parties, including the Association, the
shareholders, and policy owners of the inzolvent ingurer, and any other
party with a bena fide interest, in'making an equitable distribution of
the ownership rights of such insolvent insurer. In such determination,
consideration shall be given to the welfare of the policy owners of the
continuing or succesgor ingurer.

(2) No distribution to stockholders, if any, of an impaired or insolvent
insurer shall be made until and wnless the total amount of valid claims
of the Asseciation with interest thereon for funds expended in caxrying
out its powers and duties under §§ 23-96-111 — 23-98-114 and 23-96.
120 with respect to such insurer have been fully recovered by the
Association.

B.(1) If an order for liquidation or rehabilitation of an insurer
domiciled in this state has been entéred, the receiver appointed under
such order shall have a right to recover on behalf of the ingurer, from
any saffiliate that controlled it, the amount of distributions, other than
stock dividends paid by the insurer on its capital stock, made at any
time during the five (5) years preceding the petition for liquidation or
rehabilitation subject to the limitations of paragraphs (2)-(4) of this
subsection.

(2} No such distribution shall be recoverable if the insurer shows
that, when paid, the distribution was lawful and reasonable and that
the insurer did not know and could not reasonably have known that the
distribution might adversely affect the ability of the insurer to fulfill its
contractual obligations.

(3)X@) Any person who was an affiliate that controlled the insurer at

the time the distributions were paid shall be lisble up to the amount

of distributions he received.

(b) Any person who was an affiliate that controlled the insurer at
the time the distributions were declared shall be liable up to the
amount of distributions he would have received if they had been paid
immediately,

(e} If two (2) or more persons are liable with respect to the same
distributions, they shall be jointly and severally liable.

(4) The maximum. amount recoverable under this subsection shall be
the emount needed in excess of nll other aveilable assets of the

insolvent insurer to pay the contractual obligations of the insolvent
insurer.

|
I|
l
|
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23-96-120 PUBLIC UTILITIES AND RECULATED INDUSTRIES 202

(56) If any person liable under paragraph (3) of this subsection is
insolvent, all its affiliates that controlled it at the time the distribution
was paid shall be jointly and severaily liable for any regulting deficiency
in the amount recovered from the insolvent affiliate.

History. Acte 1988, No, 444, § 14;
1997, No. 950, § 1.

23-96-120. Payment of premiums.

A. Nonpayment of preminms within thirty-one (31) days after the
date required under the terms of any guaranteed, assumed, alternative,
or reissued policy or contyact or substitute coverage shall terminate the
Association’s obligations under such policy or coverage under this
chapter with respect to such policy or coverage, except with respect to
any claims incurred or any net eash surrender value which may be due
in accordance with. the provisiong of the chapter,

B. Preminms due for coverage after extry of an order of liquidation of
an insolvant insurer shall belong to and be payable at the direction of
the Asmociation, and the Association shsll be liable for unearned

premiums due to policy or contract owners arising after the entry of
such order.

History, Acts 1989, No. 444, § 8;1997,
No. 860, § 1.

28-96-121. Reissuance of texrminated coverage.

A. If the Association elects to relssue terminated coverage at a
premium rate different frorn that charged under the terminated policy,
the premiurm shall be set by the Association in accordance with the
amount of insurance provided and the age and clags of risk, subject to
approval of the domiciliary commissioner and the receivership court.

B. The Association’s obligations with respect to coverage under any
policy of the hmpaired or insolvent insurer or under any reissued or
alternative policy shall cense on the date such coverage or policy is
replaced by another similar policy by the policy owner, the insured, or
the Asgociation.

History, Acts 1989, No 444, § 8; 1997,
No. 950, § 1.

CHAPTER 97
LONG-TERM CARE INSURANCE

BUBCHAPTER
1. Genpran Provisions. [Hesgprven.}
2. Long-Term Carp Insunancs Aot
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